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COHHONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of:  

MABLE LEWIS AND OTHERS WHOSE 
SIQNATURES ARE APPENDED 

COMPLAINANTS 

vs . ) CASE NO. 

BLACK MOUNTAIN UTILITY DISTRICT 
) 90-328 

DEFENDANT 1 

O R D E R  

On October 22, 1990, Mable Lewis and approximately 55 other 

individuals whome rignaturem were appended ("Complalnantrt') filed 

a complaint with the Commirrion against the Black Mountain Utility 

District ("Black Mountain"). By Order of! January 30, 1991, the 

Commisrion appointed Mable Lewis 88 rpokerperron for the 

Complainantsr found againrt Black Mountain's affirmative defenre 

that the Comirrion did not have jurisdiction over the rubject 

matter of the complaint, and ordered both Black nountain and the 

Complainantr to provide additional information to the Commirrion. 

Black Mountain and the Complainants remponded to the Comirrion's 

Order on February 20 and February 21r 1991, rerpectively. 

DISCUSSIOU 

The Complainantr reside in the Holiday Mobile Home Park in 

Dayhoit, Kentucky. Complainants allege they were injured in march 
of 1989 when their private wells uere shut down due to ground 



water contamination from toxic chemicals which were allegedly 

dumped over a period of years by National Electric Coil Plant. 

National Electric Coil Plant was formerly owned by Cooper 

Industries. Pursuant to an agreement with the Natural Resources 

and Environmental Protection Cabinet, Cooper Industries advanced 

$500,000 to pay for a water line extension to provide service to 

the Complainants. Tranrmlrsion and distribution mains were built 

by the Harlan Municipal Water Works and then transPerred to Black 

Mountain as the area war within Black Mountain's service area. 

The Complainants have been served by Black Mountain since late 

1989. 

The Complainants allege that they are being unfairly 

penalized by being charged the same rate Por water service paid by 

all other residential customers oP Black Mountain. They maintain 

that the $500,000 provided by Cooper Industries was intended for 

the benefit oP the Injured well owners and, if they are compelled 

to pay the same rates as those paid by other users, those rates 

place the burden POr the water lines on the Complainants. Thus, 

they feel these rates are unfair and discriminatory to them. They 

request to be recognized as an adversely affected class of 

customers And permitted to pay only 50 percent of Black Mountain's 

tariffed rate Por the next 30 years. 

The Complainants also complained about high water bills, 

which they allege are due in part to recurring breaks i n  the 

service lines in the park caused by high pressure in Black 

Mountain's main. The Complainants contend that rates are also 

unPair in that one resident of a mobile home pays the same amount 
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monthly for water am does a family of ton. Tho Complainantr 

allege that Black Mountain ham profitrd from tho injury dono to 
them and requort that they be rrimburrrd by Black Mountain for any 
overpayment that Black Mountain may have rocriVod8 prorumably from 

Cooper Indurtrier. 

Black Mountain filed itr anowor to tho complaint on Novrmbrr 
168 1990. Black Mountain denird that tho Complainantr wrro bring 
treated unfairly by paying the ramr rat0 for wrtor am all othrr 

residential curtomerr and denird tho allogrtionr ooncorning high 

water bills due to breakr in tho rervicr linor caurrd by high 

pressure. Black Mountain averrrd in itr anrwor that tho watrr 
line extension war conrtructed by the Harlan Municipal Watrr Workr 

and war transferred to Black Mountain only aftor it. complrtion. 

Black Mountain attached correrpondenco and other documontation 

concerning the transfer8 and rubrequently providod a broakdown of 

costs for tho extension. Black Mountain roqurrtod that tho 

complaint be dirmirsed. 

FINDINGS 

KRS 278.1708 which prohibits a utility from dircriminating as 

to ratea or service8 reads in pertinent part as followrr 

No utility #hall8 ar to rater or rervicr8 givo 
any unreasonable preferenco or advantage to any 
perron . , . or ertabllrh or maintain any 
unroaronablo difforrnco brtworn localitirr or 
between clarrer of rrrvice for doing a liko and 
contemporaneour service undor tho rrmr or 
rubrtantially the ram0 conditionr. 

In order to establioh differential ratrr for ourtmrrr of a 
utility8 the Cormoirrion murt find a rational basis for clarrirying 

the curtomerr dtfforontly. Tho Complainantr h8r8in do not allogo 
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that they are not recelvlng "Ilks and contemporaneour rervlce 

under the mame or rubrtantlally the name condltlonr" a8 other 

curtomerr of Black Mountaln. 

There ir no evldence that Black Mountain ham proflted from 

any lnjury to the Complalnant. Black Mountain did not act am the 
contrrctlng party wlth rerprct to conrtruction of the extenmion, 

and thur did not recelve any fundr for the oonrtructlon. The 

Harlan Municipal Water Workr contracted for conrtruction of the 

malnr and rubrequently tranrferred them to Black Mountain. By 

letter of November 29, 1989, the Commlsrlon advlrrd Black Mountaln 

that no addltlonal lnformatlon regarding the tranrfer war 

necrrrary, and to lnclude the tranrfer ln Black Mountain'r annual 

report. 

No doubt acquirltlon of the water llne rxtenrlon war 

beneficlal to Black Mountain In that lt acquired new curtomere 

wlthout havlng to incur debt to construct the llne. However, lt 

81.0 benefltted the Complalnantr by provldlng them wlth a safe 

supply of water wlthout requlrlng them to advance the fundr to 

bulld the extenrlon. Curtomerr of a utlllty who are fortunate 

enough not to have to pay for an extenrlon of rervlce to them due 

to other nourcer of funding, 0.9. federal grant money, are 

certalnly not offered a lower rate than other curtomerr of the 

utlllty. It 1s recognlzed ln rate-making that new curtomerr 

benefit Erom plant previously in service whlch l r  fully pald for 

and to whlch they mde no contrlbutlon. 

The Complainantr are reeklng a lower rate due to 

circumrtancor whlch conrtitute a collateral matter not related to 
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the service they are rocoiving. That aollrterrl mattrr ir one Cor 
the Complrinrntr to purrue rgrinrt thore thoy allope hrrmod them, 

and, indeed, mort of the Complrinrntr horoin rro partier to an 
action for drmrger in tho civil court ryrtem, The othor ourtomorr 
of Black Mountain rhould not be penrlirod by being rubjoatod to 
discriminatory rater when tho Complrinrntr' problom in with tho 

comprnier allegedly involved, not with Blrak Kountrin. 

The Complrinrntr r h o  rlloge that hhoir water blllr are 
unfairly high duo to continual brorkr in tho rerviar linor in tho 
Holiday Mobile Home Park. The Complrinrntr rllogo that tho 

rervice liner in the park rro 12 yerrr old and arnnot hrndlr the 
prersure from the new water mrlnr. 

In rerponre to the Commiarion'r Order of January 3 0 ,  1991, 

Black Mountain providod a prerrure roading at tho mobilo homo 

park'r martor meter. Thir prerruro-eraording ahrrt rhawod tho 

preesure measured at the meter for a aontinuour a4-hour period. 

According to the chart, prorruro within tho 24-hour porlod rangod 

from 110 psig to 115 prig.  While thir prorruro may bo rmowhrt 
high, Commirsion regulation# ortrblirh r aeiling of 150 prig at 

the customer'r rervice line 807 K A R  51066, Boatlon 6(1)), Prom 

the prerrure recording ahrrt providod by Blaak Uountrin, it door 

not appear that Black Mountain ir in violrtlon of Connnirrion 

regulations with respect to tho levo1 of prorruro, Tho 
Commiseion'r jurirdiction extends only to Blrak Mountain, not to 

Black Mountain'# curtomerr. Thur, the Commirrian arnnot oompel 
the owner of the Holiday Hobilo Home Park to build now llnor ab10 

to handle the prerruro from tho newly aonrtruatod main, Tho 
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Commlrrlon notor, honrvrr, that Blaak Mountain, in itr tariff on 
2110 with thr Commlsrion, rorrrvor thr option to dlmoontlnuo 
8OCVLoO to a UUrfOmrr Upon "Walt0 Or UIiSUfiO O f  WatOr dU0 k0 

impropor or imporfoot rorvioo pipor and/or falluro to korp ruoh 
pip8S in suitablr fitat0 Of ZOpIiI.' If elaok nountrin 

dotorminor thrt tho rOrvio0 piprfl in qUOrti011 do not moot tho 

otrndardr of thir tariffrd rulr, it hrr tho option to diroontinur 
watrr rorvloo to thr ownor of tho m b i l o  homo park. 

Having roviowod tho rvidonao of rooord and boing othrrwlro 
rurfioiontly advlrrd, tho Commirrlon finds thatr 

1. Tho Complainantr' allogation that thoy aro bring 

unfairly troatod by paying tho ramo rat0 for  rorvioo 1). a11 0th.; 

rssidontial aurtomrrr of 81aak Mountain ir without morlt. 

2.  Tho Complainantr' roquort that, as an advorrrly affootod 
alar., rator bo ortabllshrd for t h m  at 50 prrcont of  th8 rat0 

appllcablo to othor rorldrntlal custojnorr and that tho rat. roauin 
at tho 50 poraont lovrl for tho noxt 30 yorrr i r  in confliot with 
KRS 278.170 and rhould bo donlod. 

3. Tho rator prororibod for roridontial CUrtolDIrs in Blaok 
nountain'r ri1.d tariff a;. the fa i r ,  jurt, and roaronablo rator 
for tho Complainantr horoin. 

4. Tho Cemplalnants h ~ v o  rubmitt06 no ovidonor that Black 
Mountain ha# V f O h t d  any Corrirrion rtatutor or rrqulationr, 
including 807 KAA 51066, #setion 6(1), whi-oh prorcrihr limits for 

water promure. 

5. Tho Complainant# h r v ~  fai1.d to stat. 1 ClaiI upon ~ i c h  
th8 CoPraiSsiOn rUy grant r01i.f. 
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6.  NO hrrring war requartad. A hraring ir not nrcrrarry in 
the public intrrart or for the protrotion of aubrtrntial rightr. 

I T  18 THEREFORE ORDERED that the complaint hrrrin bo and it 

hereby i a  dirmirrrd. 

Done at Frankfort, Kentucky, thir 2815 day of Wch, 1991. 

PUBLIC SERVICE COMMIBSION 

ATTEST I 

Executive Director 


